IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL,
MUMBAI

ORIGINAL APPLICATION NO.951 OF 2021

DISTRICT : MUMBAI
SUB : Retiral benefits

Shri Sopan Y. Pawar, Age 63 years, )
Occ : Retired, R/at A/16, Tribhuvan Co-op. Hos. Soc.)
Ltd., Near Jalaram Mandir, Nehru Road, Dombivali (E),)

)

Dist. Thane 421201. ... Applicant

Versus

1) The State of Maharashtra, )
Through Addl. Chief Secretary, )
Home Department, Having Office at )
Mantralaya, Mumbai-400 032. )

)
)

2) The Director General of Police, D.G. Office,
Shahid Bhagatsingh Road, Mumbai 400 023.

3) The Police Commissioner, Government Railway )
Police, P.D' Mellow Marg, Wadi Bunder, Signal )
Building, 4th floor, Mumbai 400 009. )

4) The Commissioner of Police, O/at Crawford MKkt.)
Mumbai-I,, Shahid Bhagat Singh Road, )
Mumbai 400 001. )....Respondents

Shri G. B. Pawar, learned Advocate for the Applicant.

Smt.Kranti Gaikwad, learned Presenting Officer for the

Respondents.
CORAM : A.P. Kurhekar, Member (J)
DATE : 30.06.2023

ORDER

1. The Applicant has challenged communication dated 12.02.2020
issued by the Respondent No.1 - Government about recovery of licence
fees of Rs.46,360/- for retention of quarter and claim interest on the

delayed payment of retiral benefits inter-alia contending that interest
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calculated by communication dated 12.02.2020 is incorrect invoking
jurisdiction of this Tribunal under Section 19 of the Administrative
Tribunal Act, 1985.

2. Shortly stated facts giving rise to O.A. are as under :-
The Applicant is retired Police Inspector. He retired on 31.05.2015

from the establishment of Respondent No.4 - Police Commissioner,
Mumbai. While he was serving as Police Sub-Inspector on the
establishment of Respondent No.3 - Police Commissioner, Railway
Police, he was allotted government accommodation by Railway Police. He
was transferred from Railway Police to C.P. Mumbai establishment on
25.06.1999. He sought permission from C. P. Railway Police to retain the
quarter. The Respondent No.3 - C.P. Railway Police permitted to retain
government accommodation. Later, the period of retention was extended
from time to time. He got quarter on the establishment of C.P. Mumbai
on 10.08.2014 and vacated Railway Police Quarter on 18.08.2014. After
retirement, he was not paid retirement benefits on the ground of
recovery of licence fee of Rs.46,360/- for retention of Railway Police
quarter. The Applicant then filed O.A. No.123/2019 in this Tribunal for
directions to Respondents to refund the amount of Rs.46,360/- which
was recovered from his gratuity and also claimed interest on delayed
payment of retirement benefits. In O.A. the Applicant had challenged
recovery of licence fees of Rs.46,360/- inter-alia contending that he was

not liable to pay any such licence fee.

3. The Tribunal had disposed of the 0O.A.No.123/2019, issuing
following directions :-
" (i) The respondent no.1 (Home Department) is directed to take a
conscious decision whether their communication dated 24.11.2016
directing respondent no.3 to recover an amount of Rs.46,360/- as
license fee is as per the provisions and whether the same are
applicable to the applicant?

(ii) The respondent no.1 should also fix the responsibility for
delayed payment, in the payment of terminal benefits to the
applicant as mentioned in Rule 129-B(4) of MCS (Pension) Rules,
1982.
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(iii) The interest calculated as per the appropriate rules be paid to
the applicant for delayed payment.

(iv) The above directions should be implemented within a period
of three months from today and communicated to the applicant
within two weeks thereafter.

4. Accordingly, the Respondent No.1- Government took decision and
communicated the same to the Applicant on 12.02.2020 confirming its
stand about liability of the Applicant to pay license fees of Rs.46,360/-
for retention of Railway Police quarter. Insofar as interest is concerned,
the Respondents calculated interest on belated payment of gratuity and
other benefits from 25.11.2016 only and it was directed to be paid by the

Secretariate, Maharashtra State Legislative Assembly.

S. It is on the above background, the Applicant has challenged
communication dated 12.02.2020 rejecting his claim for refund of
Rs.46,360/- and also challenged the calculation of interest done by the
Respondents in communication dated 12.02.2020. In the said
communication, the Respondent No.1 has calculated the interest from
25.11.2016 till the date of actual payment of retirement benefits.
However, admittedly the interest so calculated from 24.11.2016 is not
paid even till date. Indeed, the Applicant is challenging calculation of
interest from 25.11.2016 inter-alia contending that the amount due fall
on the date of retirement on 31.05.2015 and he is entitled to interest
after three months period i.e. from 01.09.2015. Notably, 25.11.2016 date
determined for calculation of interest is the date on which his
representations were rejected by the Respondents. As such, in effect by
impugned communication claim of interest from 01.09.2015 to
24.11.2016 has been denied.

6. In view of above, the issue posed for consideration is whether the
Applicant is entitled to refund of Rs.46,360/- which are already
recovered as a licence fee from his gratuity and interest on delayed

payment of retirement benefits from 01.09.2015.



4 0.A.951 0f 2021

7. Heard Shri G.B. Pawar, learned Counsel for the Applicant and

Smt. Kranti Gaikwad, learned Presenting Officer for the Respondents.

8. As to refund of license fees of Rs.46,360/-

By impugned order dated 12.02.2020, the respondents have
charged license fees of Rs.46,360/- and rejected the claim of the
Applicant to refund the same which has been already recovered from his

gratuity.

9. Shri G. B. Pawar, learned Counsel for the Applicant submits that
as per rules and notifications, the Applicant was entitled to rent free
accommodation and there was no such liability to pay license fees. He
has pointed out that C.P. Railway Police permitted the Applicant to
retain quarter in view of Circular dated 22.05.1992. After his transfer to
C.P. Mumbai, he applied for quarter and it was allotted on 10.08.2014.
The Applicant, therefore, vacated railway quarter on 18.08.2014. He,
therefore, submits that there was no such liability to pay even license

fees for retention of railway police quarter.

10. Per contra, Smt. Kranti Gaikwad, learned Presenting Officer
sought to contend that there is no such specific or special order of the
Government allotting rent free quarter to the Applicant and in absence of
it, the claim of the Applicant that railway police quarter was rent free
quarter is unsustainable. She further submits that licence fee is distinct
issue then HRA and license is always charged on quarters in terms of
G.R. dated 30.12.1991 at stipulated rate depending upon the type of
quarter. She, therefore, submits that recovery of licence fees of

Rs.46,360/- from gratuity is legal and valid.

11. At the very outset, the perusal of Circular dated 22.05.1992 issued
by office of C.P. Mumbai reveals that in view of difficulties faced by police

officials, the following decision was taken :-
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" qifert sgad ggegaz (9o ) aiferet siféiardl snucRn fSiegea agga Ace ea a d
SifeBrd aifers sugadiEn SifeaenFIca Hml FarRiAIa AFA Hed.  dAHT A
loicgaga ggeasa (92) uaiferar sifferdl @csga snEa A d@ d e [GiegeEn
Sifera=TRIAT SNHDBIT [EarAeltid 25 3.

gl Hag focer a Fag ege Wa FITAE, HaZ @ FaB FaB vHd 3E. et
Sifeepr-aie= azee o AzHE Fld IANA. Jac gD &idl @dla Raa & dact sidid. =iHs
&R Biglaes saa ifder gld a enaawlel Farrenard carg sRicenea aaaa &l ariRia
gean @ gla aigl. qiert Sifdesr-aiEn Figael, Hag A2 Fn-ar aEiAB & o gegl
BIRIAZAZ I3HATRT 3. FNHB THeTel HGad, Ggag del aaetl! giga iaic=i fFbar A=
qiferar itéjepr-aiel onaple Grarzeena Raa weme {ueria A3 #ad fbal =il dHaEe fFrarrzeie
SIA3NTHIA &Gt et Ul e,

12. Thus, having regard to the difficulties faced by police personnel,
the decision was taken to allow police personnel serving on the
establishment of Railway Police to continue the quarter even after their
transfer to C.P. Mumbai. It further provides for mutual exchange of
quarter. It is in view of the said circular, the Applicant was permitted to
retain railway police quarter after his transfer to Mumbai Police. Thus,

this is not a case, where Applicant retained quarter unauthorizedly.

13. In present case, the issue pertains to legality of recovery of license
fees. In this behalf, it is necessary to see instructions issued by the
Government in official gazette about occupation of Government quarters.
Rule 850 from Bombay Government Gazette dated 09.07.1959 is as

under :-

850. In special circumstances, for reasons which should be recorded

Government -

(a) may, by general or special order, grant rent-free accommodation to
any Government servants, or class of Government servants, or

(b) may, by special order, waive or reduce the amount of rent to be

recovered from any Government servant.

Note 1- Government servants, or any classes of Government servants, who
have been granted rent-free accommodation shall not be liable to pay rent
for subsidiary services, mentioned in Rule 844 above.

Note 3 : A list of Government servants who have been granted rent-free
accommodation or house rent allowance in lieu thereof or who are allowed
to pay reduced rent is given in Appendix LV. No rent shall be recovered
from Ministers, Deputy Ministers and Parliamentary Secretaries when
accommodation is made available to them by Government."
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14. Whereas Appendix LV which is referred in note no.3 of Rule 850 is
the list of Government servants who have been granted rent free
quarters. Material to note, as per Sr.No.122 of Appendix LV all
subordinates police officers below the rank of Inspector in the mofussil
and below the rank of Superintendent in Greater Bombay are declared
entitled to rent free quarter. Thus, by this general order published in
Government gazette on 09.07.1959, the Applicant is declared entitled to
rent free quarter. Pertinent to note, as per Note No.1, below rule 850 as
reproduced above, the Government servants who have been granted rent
free accommodation shall not be liable to pay rent for subsidiary services
mentioned in Rule 844. Whereas as per Rule 844 for the purposes of
assessment of rent, the capital cost of a residence owned by Government
shall include the cost or value of subsidiary services viz., sanitary
services, water supplier, electrical inspection. Thus, in case of rent-free

quarter, there is no liability to pay for subsidiary services.

15. The Respondents have not produced on record any material to
establish that while Applicant was allotted railway police quarter, license
fees was recovered from him. That apart, in order issued by C.P.
Railway permitting the Applicant to retain quarter of railway police, there
is no such whisper that he was to pay license fees. Therefore, the
Respondents contention that Applicant was liable to pay license fees is

totally unacceptable.

16. Indeed, G.R. dated 24.05.2001 issued by Government, Finance

Department itself makes it clear that where employees entitled to rent

free quarter but not allotted in that situation, the Government servant is

entitled to rent free accommodation as per permissible rates as well as

license fees together as HRA. The contents of G.R. dated 24.05.2001 are
as under:-

" enrenn fafde nenesta faswtizete i ffdne uaten ®iEn Aqedigar Hag ARt A

T, 9949 Felet oA ¢80 FEIA RCISTTA HESHATD AR Adetd FHSR HoAA 3Tett

3R, A FHAR RN AARAFAR, HESAG feramra Heve um 3ugd, A sian 3ieht

fTramrs gidvena stetelt AEld, 3R HHAR Fetta ekl gadl wvn iefta Aga A (8)
FfiA 3reeread Retis 9 AL, 980 URA, Rfel e IAWEEGAR AGAERIIN I B35
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QMEBURT TRHTSHAT 36 ddetel 3R =1 Yebta fSarie Hevr dAdta sdast uE 3R
R YHRAT ARG BRI AR SEFA Yeh Jab! DA , HEHG [Glar RGN
TR ERATS Hecll FUE [HGUIRA UTH 3.

9) MAB HATARIE AEUTAS Ul AT,

R) AFDIA HHA-AR HE AR AGRNTARTA FAR AR ARHEA ABA ATl

3) ANBR FAAR AR FIACR ALK g3ad AFA @, HIAZ g AT
3RAU-AT FAA-ARN @l FHTg AR A Fraaidia Tra gee suet ffza dacht ot a5
BT A ST,
AW : SR AHBA BHAAR! AR A TN HATAENURN AT BAITAE Slded 3RS 3
B fetaFzeE adl 3taR, el =AMl EIRHEBHTG fHaEzRAERdst HBm-A1 eRAEHEI==
FBAT AARA HIE R, ol et stega, 3t = Frawizenet ARt ggdian uelies 3RIEE!,
0 ugtel Ao M- FHaaiaR et o gid g TwEa Trizew sitdew-ah Felh ugs
A dR AU SUESRIA T 31e D1t sbcl Aget. izt 3ifdiepi-izn ueol i otz
adtes 3tferept-Aisl A TAOUS SAEAT 308,

(R e Doic @@l 31t adte (9) Afa snersa &.9 vilic 9j0R uga @AWY 3Rd. 3 .

(3) Jeld 2u adta (3) Afe 3ncenaa .9 FAdar, 9%¢ 9 URIA AW 31E.)
2. FHag Rt A s aiitne vy, Gerer-2 Fdia et kswnseta dsiu |@
FHRUAE Ad 3T A fetonE Aad) 3Rteen euARA € .9 A ¢ Vast ada 3 Jfae
BHIATA AT,
Q. R BHTA-AG AARA TS d@ R AR BTG UAOTAEG! 30aTH g el
Pl aeuEEd! HEHe Bdld 3ucey dHed el 3@dld, &N dAA-Aisl HEHG
BraazRreast e - R HRIEEA 33 AP FOR A,
3. a1 uRussEad Feithd wvena Ad sietcn Jaen Fost A fawel gdta duend sueteRn
JRAAA RSB AL ATA RAM-AT RIS Ddes ARBAACS DA TbH®HU 303, A
URUSEEER BIUHE! Sd 3R WA 3l AR, HBl, Jb0 AEGT Bdiel A URUSEbEl Jesl
IR &BA G HEAG FaRRAGTST RABHAEEE Agdt UHa, At Hetadia
A SA-AT IR Rgtsread fafemida wvena andta.
&. FHTE AR Aq FrA, 9/8R Feflw ARtEAS AN RS A FARA JHURTAA
3UE 3MBA 3R AT . A TrRIA{ SRS JLR AAEHI HUAA Aciiet. ™

17. Thus, the harmonious construction of aforesaid rules and G.R.s
clearly established that Applicant was not liable to pay license fees. It is
precisely for this reason, no license fee was recovered from the Applicant
while he was in service with Railway Police. He was allotted to continue
the quarter without there being any stipulation of liability to pay license
fees. Suffice to say recovery of Rs.46,360/- from the Applicant is totally

arbitrary and unsustainable in law.

18. The aforesaid view is fortified by the decision rendered by the
Tribunal in Aurangabad Bench in O.A.No.584/2017 (Mohammad
Abdul Sami V/s State of Maharashtra & Ors.), decided on 20.08.2019

wherein the petitioner was found entitled to HRA and license fees till
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government quarter was provided to him but it was not paid. The
Tribunal allowed the O.A. directing Respondents to pay license fees in
addition to rent. The Tribunal referred the same G.R. dated 24.05.2001
and concluded that Government servant to whom quarters are not
provided as per their entitlement are entitled to rent and license fees in

lieu of government quarter.

19. Claim about interest :

At the very outset, it needs to be clarified that by communication
dated 12.02.2020 the Respondent No.1 had calculated liability to pay
interest of Rs.56,657/- calculated from 25.11.2016 and directions were
issued to the Secretariate Maharashtra State Legislative Assembly but
till date the said amount of Rs.56,657/- is not paid. This position is
fairly conceded by learned P.O.

20. As stated above, the reason for withholding retiral benefits was the
issue of recovery of license fees of Rs.46,360/- for retention of quarter
which could not have been the ground to withhold retiral benefits.
Indeed, as concluded above there was no such liability of the Applicant
to pay license fees of Rs.46,360/-. The Respondents, therefore, cannot
disowned the liability to pay interest on retirement benefits as discussed
above. There are administrative lapses on the part of Respondents for
not releasing retirement benefits within stipulated period of three

months and one month as provided in Rules and G.R.s.

21. Admittedly, the Applicant stands retired on 31.05.2015 and there
was no such hurdle in the form of D.E. or judicial proceeding for
withholding of retirement benefits. However, his retirement benefits
were withheld because of issue of recovery of license fees about quarter
he retained was not settled. That issue was not at all relevant or
justifiable for withholding retirement benefits. If there was any such
liability to pay license fees, it ought to have been resolved independently
but at any rate it could not have been the reason to withhold all retiral

benefits.
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22. The Applicant is claiming interest on gratuity, leave encashment
and GIS. As per Rule 129-A of Maharashtra Civil Services (Pension)
Rules where the payment of gratuity has been delayed and delay in
payment was attributable to administrative lapses, an interest at the
rate applicable to GPF deposits shall be paid on the amount of gratuity
in respect of period beyond three months. He further provides that no
interest shall be payable in case provisional gratuity is paid. In present
case, admittedly, no provisional gratuity was paid. This being the
position, the payment of gratuity has been delayed due to sheer
administrative lapses attributable to the department and Applicant
cannot be deprived of the interest. The gratuity of Rs.3,84,280/- was
paid on 27.07.2017 though it was payable on 01.09.2015. This being so,
the Respondents are liable to pay interest on gratuity amount from

01.09.2015 till 27.07.2017 at the rate appliable to GPF.

23. As regard leave encashment, admittedly, the leave encashment of
Rs.5,84,220/- was paid on 27.07.2017. In terms of G.R. dated
20.06.1996 in normal course (except where D.E. is initiated), the
Government servant is entitled to interest on leave encashment if
amount of leave encashment is not paid after the period of one month
from the date of retirement. In present case, the Applicant retired on
31.05.2015 and, therefore, leave encashment was due and payable on
01.07.2015. However, it was paid on 27.07.2017. In impugned
communication, the Respondent No.l1 calculated interest on leave
encashment from 25.11.2016 but still not paid. Indeed, liability to pay
interest is from 01.07.2015. The Respondents are, therefore, liable to
pay interest on leave encashment at the rate applicable to GPF from

01.07.2015 to 27.07.2017.

24. Insofar as GIS is concerned, the Applicant was paid GIS amount of
Rs.1,17,744/- on 08/08.2017. In impugned order, the Respondent No.1
calculated interest on GIS also from 25.11.2016 which is totally

incorrect. The Respondents ought to have granted interest on GIS after
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three months in terms of G.R. issued by the Finance Department on
17.05.1992 which inter-alia provides even in case of departmental
proceeding is pending against a government servant, the amount of GIS
should not be withheld and it requires to be paid within three months
from the date of retirement. Thus, GIS was due and payable on
01.09.1995 but paid on 08.08.2017. There was no such legal hurdle to
withhold GIS.

25. The totality of the aforesaid discussion leads me to sum up that
impugned communication dated 12.02.2020 denying refund of
Rs.46,360/- recovered as a licence fee is totally arbitrary and
unsustainable in law. At the time of retirement, there was no such legal
hurdle in the shape of D.E. or criminal prosecution so as to withhold
retirement benefits. The reason that the issue of licence fees or penal
charges for retaining railway police quarter was pending could not have
been the ground to withhold retiral benefits. If there was any such
liability for retention of quarter, it could have been ascertained
independently and for that matter withholding of retiral benefits was
totally arbitrary. As such, withholding of retiral benefits for no such
justifiable reasons amounts to denial and depravation of utilizing retiral
benefits which certainly comes under administrative lapses. The
Applicant is, therefore, entitled to refund of license fees of Rs.46,360/-
and he is also entitled to interest on delayed payment of gratuity, leave
encashment and GIS for the period by which it is delayed. Hence, the
following order :-
ORDER

(A)  Original Application is allowed.

(B) Impugned communication dated 12.02.2020 is quashed and set
aside.

(C) The Respondents are directed to refund of Rs. 46,360/- recovered
as licence fees from gratuity within a month from today failing to
which amount shall be paid with interest at the rate applicable to

GPF from the date of default till the date of actual payment.
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(D) The Respondents are also directed to pay interest on amount of
gratuity and GIS to be calculated from 01.09.2015 till the date of
payment ie 27.07.2017 and 08.08.2017 respectively within a
month from today.

(E) The Respondents are also directed to pay interest on the amount
of leave encashment at the rate applicable to GPF from 01.07.2015
to 27.07.2017. It be calculated and paid accordingly within a
month from today.

(F) The Respondents are jointly and severally responsible for the
compliance of the order within a month from today.

(G) No order as to costs.

Sd/-

(A.P. Kurhekar)
Member (J)

Place: Mumbai
Date : 30.06.2023

Dictation taken by: Vaishali S. Mane
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